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PROCEEDI NGS

M chael Barrera: We are going to first call up Bill Sugars.

WIlliam A Sugars: First of all, before | begin, I would like to
thank certain people for nmaking this opportunity available to ne. | would
like to thank our Congressman, Mark Kirk fromthe 10'" District in Illinois
and his Chief of Staff from his local office, Ed Kelley. They put nme in
touch with Mchael’'s office. | would like to thank M chael Barrera and

Lyl e d enenson, they have been exceptional in their help in uncovering an
avenue for me to voice ny concerns and conplaints and get fast resol ution.
| would also |like to thank the quick response from Annabelle Lockhart of
the Wage and Hour division of the US. Departnent of Labor and June
Robi nson who is the Director of the Small Business Program because they,
even though | have not received any hard copies of the ruling, they did

give ne the exenption which | asked for in my testinony. | just got that
as | was com ng down here. So. But ny testinony deals with the process,
not the results. | did expect the result and again |I thank the Depart nent

of Labor Wage and Hour Division for their fast action.

WIlliamA. Sugars: My nane is WIIliam A Sugars. | am co-owner of
Li bertyvill e Brew ng Conpany doing business as Mckey Finn' s Brewery. I
worked in the healthcare industry for 18 years before |eaving corporate
America to build the first brewpub in Lake County, Il1linois.

Since opening our doors in 1994, | have been involved for many years
with the |ocal business comunity, and currently am the Chairman of the
Board of the Green Oaks Libertyville, Mindelein, Vernon Hlls area Chanber

of Commrer ce. I am also on the board of directors of the Lake County
Convention and Visitors  Bureau. I am an advisor to Minstreet
Li bertyville, one of the founders of the Illinois Craft Brewers Guild and a
menber of the Lake County Restaurant Association. In addition, M ckey
Finn"s Brewery by way of brewpub is a restaurant that nakes beer on its
prem ses. So we nmeke beer and sell it along with our food. Last year we
had the 17'" largest single location brewpub in the U S Lake County,
Li bertyville, in particular, drinks a ot of beer. Mckey Finn's Brewery
was featured in 1997 as a subject of a 30 mnute program on PBS s Snall
Busi ness 2000 Seri es. This program is still being shown today. As a

brewpub we have and continue to win National and International awards for
our beer and have had articles witten about us as an exanple as to how to

properly run a brewpub. | nention these facts as exanples of giving credit
to us and ny organi zation that we do know how to run a busi ness and make it
successful. The reason | am here today before you is to nmake you aware of

areas within the U S Departnent of Labor that make it next to inpossible
for small businesses to air their grievances toward restrictive and out- of -
date regul ations. The atnosphere of attenpted intimdation and threats
that | experienced are not acceptable in this country where small business
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and entrepreneurship are the backbones of our country and should be

nurtured and supported. | would |like to nmention also that | nade this trip
to testify because what | experienced was wong. It is just plain wong.
It is counterproductive to working relationships between governnent and
smal | business. | do not, as | am sure everybody here, have idle tine on

our hands to pursue this matter. W are starting the holiday season. The
slow down in the econony requires ny full attention to keep our business
profitable. W have spent approximately $7,000 on attorney’'s fees that we
could use elsewhere, and ny partner is unable to work because of health
conditions. | again enphasize the reason | am here is the need for change
that exists within certain regulatory agencies. The issues | wish to
address are a narrowmnded field investigator who is unwilling to listen
to presented i nformation; guidelines on wages that have not been updated or
relate to doing business categories; and as | understand it, the Wage and
Hour laws were witten way before brewpubs came into existence. | woul d
also like to address the issue of reinbursenent for |legal fees that | have
had to spend to this point.

On June 4, 2001, we received a visit by the U S. Departnent of Labor’s
Wage and Hour Division local investigator, Randall E. McRae fromthe Qurney,
II'linois office. This was his second visit, the first being in 1996. At
the conclusion of this investigation, | was told by M. MRae that
Li bertyville Brewing Conpany would be witten up and owe thousands of
dollars in back wages for non-conpliance in how we conpensate our brewery
staff. | was told that according to the Labor Departnent, my brewery staff
(two people) is not exenpt and we nust keep daily tine records and they
could not be salaried enployees. | disagreed with himand tried to tel
himthe role that brewers have in running the total business, not just the
brewery. In addition, trying to keep daily time records is not practical
based on their brewery schedule, as we would not be able to verify their
accuracy. Brewers brew when we have to brew W do not brew 8:00 to 5:00
every day, so sonetimes they brew in the norning, sonmetines they brew at
ni ght, sonetines they don't brew at all. As | understand it, the | abor
| aws have been in place | ong before brewpubs cane into being. | previously
mentioned that a brewpub is sinply a restaurant that brews its beer on-site
to serve its custoners. | have affidavits which I can nmake avail abl e that
explain how the brewers job is very involved, and the amount of tinme our
brewers spend brewing is |less than 50% of their time. The brewers are part
of our total restaurant nanagenent team This is well docunented in the
| egal opinion that acconpanies this witten testinmony and the avail able
affidavits that the brewer’s position fits the criteria for exenpt status.
W& run our business and structure our enployees to create a team concept.
O her brewpubs may do it differently, but that is their choice. W also
conpensate our brewers very well and incorporate into their salaries and
benefits for time spent past the normal 40 hour work week. Before | begin
my di al ogue on how poorly conducted this investigation was, let ne say | am
fully supportive of the purpose of the U S. Departnent of Labor. The
agency is there to ensure that the nation’s workforce is treated properly
and conpensated fairly. Wat we are experiencing at Mckey Finn's Brewery
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is an enpl oyee who has decided to inplenment judgnent w thout understanding
the situation he is review ng. | feel that M. MRae was unwilling to
understand how our business runs and decided that there could be no
interpretation of his manual that woul d recogni ze how our busi ness operates.
He spent little time, maybe 20 to 30 minutes, with our brewers, both of

whom told ne that he never tried to understand their job which woul d have
shown they do fit the criteria for exenpt status. It was as if in his mnd
t hey brewed beer and nothing else, no matter how they tried to show himthe
full scope of their job. M. MRae nmade a conmment that concerns ne, and |

think sheds light on his attitude toward nmaki ng a common sense deci si on; on
di scussing ny position on brewers conpensation he said to ne he only has a
coupl e of years before retirenent and then he plans to nmake a | ot of noney
by having a Labor Law consulting conpany. He said that nobody understands
or is famliar with the |abor statutes and the conplexity ad confusion
t hey cause businesses who will give him an avail abl e custonmer base. I n
addi tion, during our discussion he spent nost of the tinme, 15 to 20 m nutes,
tal ki ng about his upcom ng vacation to Las Vegas and how nuch he |ikes the
area and can’t wait to retire and spend nore tine up there. Qur | awyer

sent M. MRae a |egal opinion, dated June 7, 2001, which gave basis for

exenpting our brewers under the Fair Labor Standards Act. A copy of this
opi ni on does acconpany ny testinony. On June 12, 2001, M. Barry Chaet,

our | awer spoke to M. MRae in regard to the legal opinion sent to himon
June 7" Il will now read a neno that M. Chaet sent ne following his
conversation with M. MRae. By the way our |awers spent 12 hours
interview ng our brewers and understanding how they interact with the rest

of the managers in the restaurant, whereas M. MRae total tinme expenditure
was about an hour. The nmeno from Barry Chaet to nyself on the Wage and
Hour Audit: “On today’s date | spoke with Randall E. MRae from the
Department of Labor. He stated he has not changed his mnd since he
received nmy letter dated June 7, 2001. He still feels the brewers are not

exenpt. It is clear from our conversation that he is focusing only on the
manual aspects of the brew making and not the other job tasks. When |

asked him how he could ignore all the other job duties the enployees were
performng, he basically discounted their inportance. He did not present

me wth any argunments to substantiate his position other than stating his
30 years of experience. | ndeed, he ignored ny argunents, and it appeared
to ne that he sinply did not want to listen to them He was sticking to
his prior investigation and determ nation that he made then. He threatened
to cite the conmpany wth “substantial civil penalties” which he threatened
me prior to nme hiring our lawer. This is the second tine he has done so.

The first tinme when we net on June 4, 2001 prior to his |egal opinion being
sent to M. MRae. He tried to go back three years to claimconpensation

The clear inference is that if the conpany does not capitulate with his

demands it will have to face the full wath and power of the United States
gover nnment . | responded that there is no basis for wllful finding, nuch
| ess any adverse finding at all. He then asked for the address and phone
nunmber of Bill Stevenson, one of ny fornmer brewers, so that he could talk

to Bill about his role as a brewer too, see, but it correlated to nmy two
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brewers currently on staff. And that was the neno from M. MRae. To date,
| have not received any witten correspondence from M. MRae as to the
status of our case. He phoned nme in August and we have a conference cal
with our attorney. The purpose of the call was to inform us that his
office was not going to pursue the case because they felt that they
couldn’t prevail because the brewers would be hostile w tnesses, which
didn't nake a | ot of sense to nyself or nmy |awers. The brewers are very
happy with their position, therefore why would we expect them to be
anything but in agreenent with what we are doing as a conpany. So, that
was the reason he gave for them not pursuing their case. Let me point out
that brewers are very content wwth the way their conpensation is structured.
| pay ny brewers in the top 20% of the salary range for brewpubs in the
United States. However M. MRae feels we are in violation of the United

St ates Labor Wage Laws and that he will put in our file his opinion that we
are not in conpliance with Labor Laws and he calls it WIIful Non-
Conpliance. | asked for and have not received a letter to that effect and

this conversation took place around August 16, 2001. On a positive note,
we did receive a call from Ms. Sal ano, Assistant Director of the Departnent
of Labor Wage and Hour Division in Chicago who wanted to visit our brewub
to neet with our brewer before she nmade a ruling on the case. She spent
approxi mately 4 hours on October 5'" at our business review ng work done by

our brewer and discussing the facts with M. Chaet and ne. | received a
call from M. Chaet on Novenber 20'" saying that Ms. Salano told him that
our brewers would be exenpt per our request. | have not received this is
witing from M. Salano. | do understand a letter is on its way to nme to

that effect, but | did get a letter from M. Chaet addressing the fact that
we did receive the exenption for our brewers as Adm nistrative Exenption

So for that part | am extrenely happy. Il would like to state that at no
time with any talks with M. MRae was | infornmed of my right to contact
the Orbudsman Ofice. | was told that through nmy Congressman, to ask for

assistance. The only thing | was infornmed of was that this investigation
was public record and could be accessed by the press and could show up in
the newspapers. This again showed ne that the investigator had a specific
m ndset in that a veiled threat that this m ght show up in | ocal newspapers,
that | am being investigated by U S. Departnent of Labor Wage and Hour
Di vision and was going to keep nme fromstanding firmon ny position. To ne
it appeared to be a designed attack by M. MRae to use the weight of the

government to intimdate ne. If I didn't capitulate he would bring the
full power of the government down upon ne. In closing, | wuld like to go
on record, and first of all | do understand that ny case in terns of
monetary, | know that several of you have been going through this for years,

and ny heart goes out to you, but | do feel that ny small case is a synptom
of things that need to be changed within the governnent regul atory agency.
In closing, | would Iike to go on record that | am upset and frustrated at
the actions of a governnment agency and at |east one of their enployees. |
would also like to state that Libertyville Brewi ng Conpany has no interest
in becomng a test case for the Labor Departnent. W have already spent
t housands of dollars just getting to this point and we don’t have the funds
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to take this to the Suprene Court. | don’t think the local U S. Departnent
Labor dfice cares whether they win this issue or not, and | am sure that
many businesses just conply with an investigator’s decision because they
don’t have the understanding, noney or tine to argue it. However, we do
feel we have been wonged and we are asking that soneone of a reasonable
mnd review our case and update the departnent’s regulations so that
current business conditions can be properly addressed. | would also |ike
to make a point that deters others from contesting wong deci sions by sone
governmental field investigators. This point is that we as busi ness owners
have no course to file for reinbursenent for the legal costs to contest any
al |l eged viol ations. This possibly would not have been necessary if M.
McRae had |istened and used his agencies resources and/or advised us of our
SBREFA rights to see how we fit into an exenpt situation. Based on M.
McRae’'s threatening approach, threatening nme wth civil penalties,
t housands and thousands of dollars, public record, etc., | felt that | had
no choice but to hire a Labor Law attorney, and as you know, they are very
expensi ve. In such a situation why is there no recourse for us to be
rei mbursed the $7000 plus that we spent so far? Wy isn’t the Department
of Labor Wage and Hour Division or any division accountable for the actions
of one of its enployees, as | would be if one of my enployees were acting
in the same manner as M. MRae? That neans that even though we w n our
point and are able to structure our business to neet our needs, we are
still out those dollars spent protecting our rights. That does not seemto
be in the spirit of a governnent for the people. If the nenbers of this
heari ng or anyone el se in Washington D.C. need any further information with
my testinmony or the address of ny lawer in MIlwaukee; and | also have his
copies of his |egal opinion. | do have copies of ny brewers’ affidavits
describing their job functions, which do again neet the criteria for exenpt
status. That is nmy testinony.

M chael Barrera: Do we have any comment for hinf

Lyl e C enmenson: M. Sugars was there a conplaint agai nst your business
for practicing or was there a conplaint fromone of your enployees?

WIlliam A. Sugars: No. He told me, of course, he said |I don’t have
to have a reason to be here. | am here, this is four years after the
previous visit where we actually ran into the sanme situation at which tine,
| paid ny brewer | think $1000 because it wasn't worth ny tinme to fight
this issue, but at that tinme | still objected and said that |I don't agree
with the Wage and Hour classification of ny brewer as Non-Exenpt Enpl oyee

Lyle denenson:So, |I'm trying to understand, did they just conme to
your place as a matter of course?

WIlliam A Sugars: That is what he said.

Lyl e O enmenson: Thank you.



M chael Barrera: Any comrent s?

Tom Hicks: 1 want to address a couple of issues that M. Sugars talked

about . | work with small business prograns within the Departnent of
Labor’s enforcenent agency. My boss is the liaison between the Federa

Enf orcement Agency within the Departnment of Labor and Mchael Barrera’'s
of fice of Onbudsman of the SBA There are a couple of issues here of

regul atory fairness and there is no excuse for that, everyone should be
treated fairly. One of the responsibilities the Wage and Hour investi gator
has when he is doing an investigation to offer you at that tine.the Wge
and Hour is one of the few agencies that has printed information in their
panphl et for Unfair Labor Standards Act that should have been offered to
you at that time. M chael nentioned one of the things we are working on is
the Unfair Labor card which would be required to give small businessman
when they conduct an investigation. Wth regard to rei nmbursenent of | egal
fees, I am not sure if you would qualify under Equal Access of Justice
Act .there was an anendnent under SBREFA to the Act. You mght want to
consi der that and have sone contact with an attorney. There is Anendnent
to the Equal Access to Justice Act that would allow you to be reinbursed
legally, if you qualify under that statute. The Equal Access to Justice
Act .

WIlliamA Sugars: | wll get that from you afterward. Thank you
very much. That is basically it, because | honestly feel if he had given
me the information to contact Onrbudsman office, SBREFA rights, etc. I
woul d then have had the ability to nake a decision nyself whether | wanted
to hire a lawer or not. \Wen they threaten ne with civil penalties and
t housands and thousands of dollars; and basically I am not on a crusade
against M. MRae. He, in ny opinion is a bad investigator. He is not an
asset to your departnent. The main problemis that | don’'t think he is
alone in this country. These people need to be brought up to speed. They
need to be taught how to treat people. They need to have an open mnd and
t hi nk outside the box. My business did not exist when his mnual was
witten and that is what needs to be updat ed.

Tom Hi cks: One other issue of the exenption status.and | don’t want to
get into that, congress has to take a look at that arendnent and nake
changes in ternms of exenpted and non-exenpt enpl oyees. |If we get a hundred
calls per week in our office 60% of regarding whether an enployee are
exenpted. That is definitely an issue that has to be addressed. Thank you
very much.

M chael Barrera: Next we call on J.D. Gaylor, Associated Builders
and Contractors of |ndiana.

J.R @Gylor: Thank you very much for this opportunity. My nanme is
J.R Gaylor. That is all right. My witing is probably not very good
J.R Gaylor, Executive Director with Associ ated Buil ders and Contractors of
| ndi ana. W are a not-for-profit organization representing nerit shop
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contractors in this state and in the country. | represent about five
hundred small business construction owners here in |ndiana. Il will be
brief. W have two issues that are conplex but I will try to sumthemup in

a brief manner for you, and again thanks for the opportunity to hear this.

The first issue that we would like to bring forth as a real concern and
sonething that is damaging our small businesses here is really the
mani pul ati ve abuse of Title 7 of the National Labor Relations Laws. In
this area particularly there is a tactic used by the Union Building Trades,

and we do support their right to organize workers, but when in fact those
efforts within conpani es cannot take place or the workers decide not to be
organi zed, then the actions of the |ocal organizers go beyond their right

to organi ze. What typically happens is.it seenms like in this district
there is a tendency for every frivolous charge to be filed with the
National Labor Relations Board, and we feel that the National Labor
Rel ations Board in this Federal D strict is being conpliant with this
intimdation tactic. To give you a couple of exanples of that, we had a
Congressional Hearing here in Indianapolis in 1999 on this very issue of

the intimdation by the National Labor Relations Board in this district and
in that hearing we found that 50%of all the frivolous salting charges have
been filed in this area. W think that is an indication that the district

of the NLRB in this area is being conpliant wth this tactic of
intimdation against small businesses. W have one |ocal contractor that

his record wwth the NLRB is 96 and 0. You mght |ook at that and say well

is that an inconpetent business owner that has had 96 charges agai nst thenf
Vell we ook at it the other way. He is 96 and 0. He has won every charge.
What that is telling us is that if not all of those were frivol ous charges
that they have had to defend thensel ves against. |t does not cost a salt

or an organizer one dine to file a lawsuit. For every frivolous |awsuit

charged it <costs our small businesses $10,000 to $20,000 to defend
t hensel ves agai nst each charge. | have one of nmy contractors wth ne today
and he has three current suits of those simlar thoughts, and | will share
those with you for your consideration. It is the sane kind of tactics.

Again let ne reiterate, we are not disputing the unions right to organize
wor kers, but what happens is it goes beyond that where the salts cause
havoc. Their ultimate goal is to run small business out of business by
having them respond to frivolous lawsuits and again our concern is the
Nati onal Labor Relations Board in this district is being particularly
compliant with those frivolous lawsuits and they are taking them on and
just causing our small business owners to have to defend thensel ves agai nst

these frivolous charges. | would like to pause there on that first issue
and respond to any questions or conmments the commttee m ght have before |

go on to the second issue.

Questi on: | have a question, can you define the termsalt?

J.R Gayl or: Yes, the technical term and the protected term is
organi zers, but the kind of code word that is used in the industry is
called a salt and that is where a union trained organi zer that goes into a
conpany to organize the workers. In fact they salt the conpany. Agai n
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where we think the Iine should be drawn and protection for small business
is, is if that salt is unable to organize the workers, then their goal is
to cause havoc within the conpany. To file the charges. Another exanple
is that we had a salt within a conpany that built a handrail to a job site
trailer 3" lower than the standard and then they called OSHA to cone in and
fine the conmpany. So their goal is once they cannot organize the conpany
wor kers, then they take tactics to cause havoc and cost the small business
owner noney. Qur concern is again, that the salt is really an enpl oyee of
t he union, or an enployee of soneone else to cone in and cause havoc in the
conpani es. W have offered legislation, and it has passed the House of
Representatives twice called Truth in Enploynent Act and that Act basically
says that if you apply and want to work for a conpany that should be your
intention to work for that conpany in gainful enploynent, not to be an
agent of another organization to try to come in and disrupt the operations
of a conpany. It is sinply called Truth in Enploynent. W think that is
very logical and fair that if you want to work for a conpany that should be
your sole intention rather than cone into a conpany to try to destroy it
and that is the code word for that process.

Questi on: Wat is the average size of your organization, the
menbers of your organization?

J. R Gaylor: Well, in Indiana 80% of construction conpani es have 10
or fewer enployees, so that is typical construction size conpany in this
state.

Question: So it is the objective of the unions or the manpower to use
the strong arm of the governnment and governnent noney to try and

J. R Gaylor: Absolutely, and they are using the NLRB and we think
that in this case since 50% of all of these frivol ous charges have cone out
of this district that the NLRB in this area is being conpliant wth that
ulterior notive by the union. Again it does not cost the salt one dine to
file the frivolous charge but it cost the small business owner every tine
t hat happens and as | nentioned we have sone exanples of |arge nunbers of
these frivol ous cases being charged. It takes quite a bit of noney and I
know for conpanies it is not wunusual for the conpany to include wthin
t heir budget $100,000 a year just to defend thensel ves agai nst these kinds
of frivol ous charges because they know that is what is going to happen.

Questi on: Have you notified the NLRB about any of these issues?

J.R Gayl or: W have continually tried to bring this up to their
attention, and as | said there was even a congressional hearing on this in
1999 and we just have not had any success with that.

NLRB woman: | work in the local office of the NLRB. I would Iike
to respond with regard to frivolous charges, once the charge is filed, we
have an obligation to investigate them W do not initiate charges.
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Qutsiders come to us to initiate charges and then we have to investigate.
| understand the concerns of the small business owners in regard to the
cost of hiring attorneys to address the charges, but when the charge is
filed we have an obligation to investigate. Thank you.

J. R Gaylor: If | can respond to that? We do understand that
process. | guess our concern is the process is being manipul ated and we
are | ooking for ways to try to reach sone fairness. Part of the |legislation
being offered in Truth of Enploynent is that maybe if there is a frivolous
charge and the enployer is found to be innocent then maybe the charges that
they have obtained to attorney fees would go back to soneone else, either
the salt that filed them or the union behind that or the NLRB thensel ves;
and maybe that would discourage sone of the frivolous charges, because |
understand your situation. You do have to investigate themand try to sort
them out, but the amount of frivolous charges if there was sone kind of
recourse then that the object that the small business owner had to go back
on and they were found innocent of these charges, then soneone el se should
be responsible for the cost incurred. That mght discourage the
mani pul ati on of the process.

Lyl e C enmenson: Do you feel you have recourse at this point in tinme?

J. R Gaylor: W really don't, and again | am thankful for this
opportunity. W tried many tinmes through our federal office and locally to
deal wth the National Labor Relations Boards. As | said we have tried to
get legislation though congress and the House has passed that a couple of
tinmes, but that has stalled so we are just |ooking for another opportunity
and have to get the story out and the concern out.

Lyle O enenson:ls NLRB trying to neet with you? | didn't get that
from your conversation.

J. R Gaylor: Qur organization both nationally and l|ocally have yes
tried to do that. | can’'t docunment the process of one of those neetings.
| would say in the last couple of years it has broken down though. There
is not nuch communication there and that is what kind of provoked the
congressional hearing led by Senator Hutchinson here in 1999 because no
doubt those tal ks had broken down.

Lyl e d enmenson: Madam from the NLRB, is that pretty comon? Can you
cooment a little nore of what have tried to snooth over the differences
bet ween what is going on here and what hasn’t been going on.

NRLB woman: | am not aware of the indications the gentleman refers
to so I'’mnot sure what is happening on that. | have not been involved in
any conmuni cati ons between this association and ny office. | amsorry |I am

not aware of the status of that process.
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J. R Gaylor: The second one is a little preenpted by the actions of
the Justice Departnment, in fact just a couple of days ago my second issue
is on February 17 in the first 100 days of President Bush’s presidency he
i ssued an executive order that all construction projects, or all federally
assisted construction projects be open to conpetition for all contractors
to bid on. That executive order was challenged and suit filed by the AFL-
ClOin April, a district judge ruled in their favor halting the executive
order and ny request to this board was to encourage the United States
Justice Department to appeal that. They did two days ago. So that is on
track. | guess from a small business view point we believe that all
federal work should be open and free to conpetitive bidding and when there
are what we call project |abor agreenents put on federal projects that
essentially lock small businesses out from participating in construction
projects on a federal level. So ny plea today since the U S. Justice
Departnent did take action is just to report that we support that action
and from a small business perspective | would ask that you would continue
that the Justice Departnment to encourage that appeal process.

Bill lvers: My nane is Bill Ilvers. I am with the law firm of
Stewart and Irwn. | represent the Autonobile Dealers Association of
| ndi ana, the Indianapolis Auto Trade Association and also the Indiana
| ndependent Auto Deal ers Association, the used car dealers as well. What

| am here to talk about today is a fairly narrow i ssue. Unfortunately it
does not involve any of the agencies that are present here today. I
involved both the FDC and Federal Reserve Board and involves the
regul ati ons that have been inplenented for the Truth In Lending Act. As
nmost of you may or may not know, the Truth in Lending Act is the federa
statute that provides for provision of disclosures to consunmers concerning
| oans, finance agreenents that are used in consuner transactions. Thi s
statute specifically inpacts the Auto Deal ers Association so | felt it was
necessary that | talk to you about it today. Specifically, what | am here
to talk about is the inplenenting regulation which is known as Regulation Z
whi ch provides for the mechanism the formand timng that the disclosures
have to be made in to consuners and the problemthat the autonobile dealers
are having is that this regulation is not clear and as a result we have
decisions in the courts right now which go both ways. Let nme just describe
to you what the scenario is. Customer cones to a dealership to buy a car
They decide that they want to finance. The deal ership provides them with
i nformati on concerning the available rates. R ght now everybody knows t hat

you can get 0% interest. The way it is typically done is that you would
have the dealer prepare a lending agreenment, the retail installnent
contract which all of the figures and interest rate and overall finance
charge are disclosed to the custonmer in witing. |If you have ever bought a
car you know that you are in the finance manager’s office at that time. He
will put the docunent in front of you and say here is the car you are

buying, this is the interest rate, this is price, this is your nonthly
paynment. Typically then if the custoner is happy with that transaction he
asks the custoner to sign that docunment. After the customer has signed the
docunent the finance manager takes it tears off the custoner’s copy and
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gives it to the custoner. There is a decision on the 4" Grcuit Court of
Appeal s which provides that that transaction does not conply with the
regul ation. The regul ati on says you have to provide a copy in witing in a
form the consunmer may keep prior to the consummation of the transaction

If you look at the Truth in Lending Act, it says before the financing is
approved and everybody is bound on the docunent. At the time the consuner
signs off on the docunent the dealer has not signed off on it yet, so if
t he finance nanager tears off the contract and gives that contract to the
custoner at that point, he has provided him the docunent before the

fi nanci ng has actually been conpleted. 4'" Gircuit says no. It is as soon
as the custoner signs off on that docunent. Recently we had an | ndiana
District Court hold 4'"™ Crcuit you are right. [Ilinois District Court

said 4" circuit you are wong. W then went back to the Indiana Court and
the Indiana Court said you are right, 4" Circuit is wong. So currently
in Indiana our district courts are not follow ng that A" Circuit Court of
Appeal s decision. W don't have a division yet fromthe 7" Grcuit. Al

of these conflicts can be avoided. All of these conflicting decisions can
be resolved if the ATC and the Federal Reserve Board go back to Regul ation
Z and specifically identify when the actual form has to be handed to the

consunmer. Is it when the consunmer signs, is it before the dealer signs off
on the contract, is it before the finance conpany approves the retail
install ment contract? |If you |ook at the statute, that is what | believe
congress intended, who is before the financing is finally concluded you get
a copy of what it is you are actually buying. VWhat the terns of your
fi nance contract are going to be. In Indiana we currently gave district

courts which are saying that is exactly what needs to be done but until the
regulation is anended to address the conflicting interpretation which has
been created by the 4" Grcuit you are going to have this uneasiness for
deal ers because theoretically on every transaction they enter into with a
consuner they can be held liable by under the Truth In Lending Act in
Regul ati on Z because of the conflicting definition that has been given to
our private courts. So, | guess what | am here asking SBAto do is to talk
to the Federal Reserve Board and FDC and see if we can do sonething to
amend that regulation so that it is clearer. The deal erships are not out
there trying to violate the statute, they want to conply with it. They want
to conmply with the regul ations, but when they are then faced the regul ation
that one court is saying is A and another court is saying Z what are they
suppose to do? Again | appreciate the tinme and opportunity to talk with
you today and if you have any questions | would happy to address them

M chael Barrera: If you wouldn’t mind this is going to be on the

website and we can downl oad the formthey have on there so we will have a
record of it, and if you could get sone witten testinony with your nane
and all than we can see to it.

Bill lvers: Ckay t hanks.

Lyl e denenson: \What is the dealer’s penalty?
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Bill Ivers: The dealers penal ty i's potentially  $1000 per
transaction, two times the finance charge which right now the finance
charge is 0% so two tines 0% is 0% and if a crafty consuner attorney can
create a class action, he can be liable for up to a half mllion dollars.

Maria Tapi a: First of all thank you for the opportunity. I
represent Hi spanic Hoosiers which is a snmall business which has been in
exi stence for three years and thanks to the support of the SBA who has been
working along wth us the past three years, we have done the Latino
Busi ness Expo, and this year we had a total success of 6500 applicants that
came looking for a job. W are grateful and I think this next year we are
going to bring on SCORE with us and the SBDC Center too here in

I ndi anapolis to work wth us. My presentation is probably going to be
totally different than the others. About eight years ago | was
participating in a national Catholic pastoral plan. | magi ne yourself

havi ng Hi spanics from California, Florida, New York and the M dwest com ng
together in the Cathedral in Washington to put together a National Pastoral
Pl an. | thought to nyself that would never happen, we can’t even our
communities to cone together, nevertheless on a national basis. But the
spirit of GOD was working, and we did conme together and there were 7 areas
of needs to identify being a Catholic Pastoral Plan. The nunber one need
of the conmunity identified was evangelization. The Hispanic people
nati onw de were hungry for the word of GOD The nunber two, an
evangel i zation on a |local |evel we deemalso a Pastoral Plan. From 1976 to
probably 1995 | worked as a volunteer for the archdi ocese of |ndianapolis
pronoting the plan locally. Another need that was identified was educati on.
W worked on that helping Sister Mary Kaye on establishing the Hi spanic
Education Center. W used to call it the Holistic Education Center because
we wanted Hi spanics to teach other Hispanics on the things that need to be
done but it is now called and functioning very well the H spanic Education
Center. On the jobs that was the third priority that was identified and I
think this year we addressed that through the Latino business expo. The
fourth area was communications. The fifth area youth housing and m grant
servi ces. So we are on the fourth one on comunications. In 1996 |
visited with several radio stations wanting to buy sone tine for a radio
program and there was only one station that opened the door. They didn’t
think that Hi spanics lived in Indianapolis. |magine yourselves living in a
Spani sh speaking country and everything you hear is in Spanish and you are
nonol i ngual , you only speak English. W started a program on Sundays from

6:00 a.m to 2:00 p.m It was a total success. The manager saw the
success that he turned, the owner had an AM and FM station, so both
stations becane Spani sh speaking prograns and are now still are doing 7
days a week 24 hours a day on the FM and the other is only norning unti

night. He being a good entrepreneur he saw the opportunity. He took over
all the programm ng hinself and decided what to put on. It’s Anerica, you
can do what you want. Then we ventured into TV and said wth all the

Hi spanic conmmunity the way it is growng we need to bring to this English
speaki ng community visual inmages of the caliber or people we have here in
| ndi anapolis and we started I|Indianapolis Habla Espafiol and brought sone of
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our business community, some of our |eaders community and sone of the non-
Spani sh comuni ty. W had the IRS tal king about how to file your taxes
because many of our people were being ripped off, being charged $400 and
$500 to file their taxes, so we had a | ot of governnment agencies doing that.
The mnd of the tinme, it is not difficult now but what we need is our own
|l ocal radio and TV station. Right now we are |like renting an apartnent and
at the owners wish we can be evicted at any tine if he so chooses. | have
done a lot of research, since 1998 the conmm ssioner Goria Trestani, this
is in 1998, she says that 99% of the Hi spanic comunity in our hones watch
TV and nore than 90% of Hi spanic watch TV and over 64% watch TV nore than 4
hours a day. The inpact is great. Then she says that when it cones to
broadcasti ng busi ness, one of the keys is who actually owns the station and
therefore ultimately controls the additional content. The nunbers in this
area are disturbing she says. In 1996 mnorities only owned 3.1% of the
broadcast properties in the US. That nunber now has dropped even |ower to
2.9% and anobng Hispanics the figures are even worse. One half of one
percent of the full-powered TV stations and just over 1% of the radio
stations are Hi spanic owned. W need to |look at access to capital. e
need to | ook at education and training and we need to | ook at howto do it.
| have spoken, this is like a broken record with Jan and she keeps telling
me, Maria we are going to have a radio station. It is not a matter of
whet her we are going to have it, it is when we are going to have it. As
far as communicating with the FCC we have been unsuccessful. | have
corresponded, Senator Bayh wote letters, Senator Lugar wote letters and
all | get is just packages of information. | have researched the WEB
getting information and even though we have the beautiful words of this
conmi ssi oner giving us the statistics we have not been able to connect with
them as we have done with the SBA. So today | am just here to ask you for
help to see if they would listen, if there is a warm body behind that
entity that can talk to us and explore the possibility of having here in
| ndi anapolis our own |ocal TV station whereas we won't have to pay 10 and

20 mllion dollars for it. | thank you.
M chael Barrera: Bill Pierce.
Bill Pierce: My nanme is Bill Pierce. | too would like to thank

SBREFA for allowing ne to join the panel, join the hearings on such quick
notice since | just heard about this nmeeting on Saturday of this past week.
My case refers and goes back to the Departnent of Labor. As the gentl enman
with the beer pub tal ks about the intimdation that governnment workers |ike

to bring forth. | ama victimof it. Let me briefly run through of the
case. | amWIlliamJ. Pierce, PE the sole owner of Pierce Processing, Inc.
an engineering consulting firm which opened its doors in 1983

headquartered in Cincinnati, Ohio. Wthin five years it was a nulti-
mllion dollar organization with branch offices in Louisville, Kentucky and
Detroit, M chigan. Qur clientele base was consuner products and chem ca

manuf acturing conpani es. At its peak the <conmpany had nearly 30

prof essi onal enployees including nultidiscipline engineers and designers
and al so enployed a nunber of contract enployees from tenporary agenci es.
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The conpany did not provide technical services to the federal government or
any public entity. In June of 1998 a conpliance officer from the
Departnent of Labor Wage and Hour Division perforned a “spot audit” of the
business in the Ci ncinnati office which included an analysis of all

enpl oyee payroll, billings and receivable reports. In addition he
requested and received the opportunity to interview a nunber of enployees
behi nd cl osed doors. Based on the audit the Secretary of Labor filed a

federal |awsuit against the conpany and WlliamJ. Pierce, PE on January 9,
1989 alleging seven tines a willful and purposeful violation of the Fair

Labor Standards Act. The lawsuit involved the Department of Labors new
interpretation of four words within a 32,0000 word regulation that was
witten in 1942 covering the salary test for salary exenpt professiona

enpl oyees. In spite of numerous requests in 1988 and as recently as the
fall of 2000, | have repeatedly asked the Departnment of Labor to show ne
one piece of case law, show nme one interpretive bulletin, show ne one
letter of opinion, show ne anything that could be said to have placed ne on
notice in 1986. The nost recent response was, we have tal ked about this
case for 10 years, there is sinply nothing nore to say. | even gave them a
chal  enge, you show ne any of those docunents and | wll walk into the
sunset and forget this case right now The response cane back, we have
tal ked about this case for 10 years, there is sinply nothing nore to say.
According to the docunents filed by the Departnent of Labor trial attorney,

the case involved the flextinme policy that Pierce had for its enployees.

The policy allowed the individual enployee to decide when he or she would
work the 80 hours comensurate with their salary. The offices were open 12
hours a day. W paid on a two-week pay period. That is 120 hours. Since
my enployees were managing multimllion-dollar contracts for ne and ny
clients, | assuned they could nanage thenselves. Since the office was open
120 hours in a two-week pay period the enpl oyees chose when they were going
to work hours. They did not have to ask perm ssion to |eave early, they
did not have to ask permssion to |eave |ate. The policy allowed the
enpl oyee to determ ne when the m ssed hours would be made up, charged to
their paid tinme off account, or take a deduction. The decision was solely
that of the enployees. The conplaint stated that Pierce had willfully and
purposely violated the Fair Labor Standards Act, and nore specifically the
sal ary basis test governing salary exenpt enployees. During the course of
the litigation the attorney for the Secretary acknow edged that the
enpl oyees covered by the case qualified as salary exenpt enpl oyees based on
their job descriptions, backgrounds and experiences. They also
acknow edged that the time in question was tine only when the enployees
|l eft work on their own accord to pursue personal and famly matters or, and

nore inportantly, fishing, golf and flying nodel airplanes. The case
against nme involved 105 hours out of 70,000 hours of work during the
audi ted peri od. In nmonetary terms it was $3,100 out of a 1.5 mllion-
dol | ar payroll. Fol ks, that is 2/10th’s of 1% During the three years

leading up to the trial the Secretary's trial attorney refused to renove
the willful and purposeful violation claim As the gentleman was saying,
pure intimdation. The court ordered pre-trial hearings, the court ordered
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medi ati on hearings, and each and every tine the governnent’s attorney
refused to withdraw the willful and purposeful violation claim W I ful
and purposeful violations claim brings and allows the Departnment of Labor

to charge what they call |[|iquidated danmages, which doubles the nonies
involved in the case, and adds an equal anpunt to the |iquidated danmages to
the nonies sought in additional penalties. That brought ny case from

$3,100 up to $50,000. At the sane tine they were demandi ng $50, 000, they
coul d not produce any docunentation to support their new interpretation

As | said, no letter of opinion, no interpretive bulletin, no defining
regulation and no case law. Also during that tinme they refused ny three
offers to pay the disputed $3,100 and to promise to conply in the future,
and that was in accordance to the Departnment of Labor’s own regulations in

a phrase called the Wndow of Correction. At the trial the Secretary’s
attorney and Conpliance Oficer withdrew the alleged willful and purposeful
violation claim The judge wal ked into the courtroom we all introduced

oursel ves and before opening statenents the governnent’s attorney stood up
and said, “Your Honor we made a wllful and purposeful violation claim we
are wwthdrawing that claim” So in a heartbeat the issue that we could not

get over in 3 Y% years was w ped off the table. Not only did they
acknowl edge it was not a willful and purposeful violation claim they also
acknowl edged that | had overpaid the sane enployees during the sane
timeframe a total of $42,509.78, nore than 13 times the amount they said |

wrongful | y deducted. The wage and hour division of the Departnment of Labor
violated their own regulations by not allowng ne to resolve the issue in a
timely fashion through their own Wndow of Correction, which is witten
within their own regulations in the salary basis test. Furthernore the
lawsuit violated the Portal to Portal Act which protects enployers from
liability for activities which are prelimnary to or postlimnary to the
enpl oyee’s principal activities defined as the functions the enployee was
hired to perform Cearly golf, fishing and flying nodel airplanes do not

fall into the category of principal activities. The act also prohibits the
puni shnment and liability of an enployer who is operating in good faith of
the reqgul ations. As far as good faith is concerned, let ne read to you

very shortly the findings of the court. The Magistrate Judge ruled, “Here
it is clear the defendant Piece s deductions were never nade because work
was | acking but only when the enployee was voluntarily absent for personal
reasons unrel ated to whether work was available. All other aspects of this
case point to a situation where the enployer intended to pay his enpl oyee
on a salary basis, intended to operate within the spirit and letter of the
act and sought to treat and pay his enployees in a manner that was
prof essional, considerate and equitable.” Wat was the effect of all this?
The 3 Y years of |egal maneuvering leading up to the trail took enornous
toll on ny business, both in |egal expense but even bigger expense was
taking ny time away from the business. As nost of you, or all of you who
have owned and run a snmall business one of our big and primary hats is
busi ness devel opnent. When suddenly we have to take off the business
devel opnment hat and put on the hat of self-preservation all things change.
As a result, the business collapsed in 1992 and the |ast enpl oyee was laid
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off in 1993. M business and personal financial credit have been destroyed
along with the foreclosure of my Cincinnati office building and ny famly

resi dence. In addition |I lost the business and the ability to draw an
incone in the profession of engineering which | was trained. Al so, two US.
patents that | had devel oped over tinme were |ost because | could not |ong

afford the nmai ntenance fees to keep themgoing. Wth credit destroyed, and
the loss of the famlies residence, Pierce s application, ny application to
several apartnent conpl exes were turned down because ny credit was so poor.
At 41 years of age | had to nove ny children and nmy wife into ny Momy’s
home, and have lived for the last 8 years in the unfinished basenent of her
house. That is where ny children have called hone. Because | afforded ny
enpl oyees flextime to the tune of $3,100 out of a 1.5 mllion dollar
payrol | . The last 7 years that is where we have |ived. Wen we were
forced to nove from our hone all of our furnishings in our |large hone had
to be sold in a garage sal e because we had no place to store them Al the
401K plans which had been set aside were |ost, along with the noney set
aside previously for the children’ s college education. I have l|ost the
ability to have ny nane on a banking account. | have been prevented from
signing checks for the last 8 years. | amnot allowed to owm a ATM card.
Wiy? Because with the collapse of any nmultimllion dollar business there
are tax ramfications as you can well imgine. In 1993, wth the
foreclosure and sell of ny hone, | paid 90% of the tax liability. The IRS
wanted the remaining 10% Between |IRS and busi ness creditors tw ce ny bank

account was raided until | got smart enough to take ny nanme off the account,
and for the last 8 years | have funneled all ny paychecks into nmy wife's
account so for 8 years | have not signed a check. I have to ask ny wfe

for a signed check or borrow her ATMcredit card. Now interestingly enough
the Internal Revenue Service is placing even nore demands that they want
their 10% That 10% is roughly around $16,000, but when you add the
penalties and interest to it we are up to about $67,000 which is what they
are demandi ng. Their demands now that we |ost our home, our autonobiles
have 138,000 to 198,000 mles on them they are no use to them Thei r

claimis that they are going to attach nmy paycheck. | amnow currently and
have for the last 6 years a teacher of the next generation of Anericans in
hi gh school. Every day | stand in front of ny class and every day ny wfe

stands in front of her class and we repeat the Pledge of Allegiance with
our classes. Every day we end with the fact that this is one nation, under

GD with liberty and justice for all. | still believe we will see justice,
the only question is how long. The IRS is now nmaking clains we are going
to take your paycheck. In a defensive node, because they are now targeting

my wife's account, we are now depositing not only ny paycheck but her
paycheck in a neighbor’s checking account, so now we have to go to a
nei ghbor to get sone pre-signed checks. Should any American have to live

this way? This is outrageous. Yet over $150,000 in business and
government judgnents still exist and collections are currently being
pursued. W are still getting tel ephone calls, and by the way, business

creditors do not |eave the weekends off. W receive calls as early as 7: 30,
8:00 on Saturday norning and as late as 8:30 on Sunday night. | nmade an
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offer of conpromse to the IRS which would have allowed them recapture of
the remaining tax liability, and it would also have allowed nme to start
rebuilding ny financial position. That offering conprom se was refused
because they want not only the remaining tax liability they want the
additional penalties and interest. Their demand for the penalty and
interest will prevent ne from allowing ny children to attend college;
because that is what we are down to. It is an if/or situation. \%%
children attend college or the IRS gets their needs net; and at the risk of
sounding arrogant and I am going to look to you M. Crawford because you
are representing them and | know you have nothing to do with this; at the
ri sk of sounding arrogant ny children are not going to | ose the opportunity
of college education. A second generation of ny famly is not going to be
destroyed because | afforded ny enployees’ flextine; because that is what
we are all talking about. The sanme flextine that both Presidential
candidates ran all over the country, not this last tinme but the tinme before
in 1996. Both M. Cdinton and M. Dole ran all over the country saying
because of the nmushroom ng econony, because of double incone famlies, and
because of single parent famlies we have the need to change the rules to

allow flextine. Well, they sure changed. The IRS action as | said wll
cause ny children to lose the opportunity to attend college and be denied
the ability to pursue a professional career. Wiy should a second

generation be penalized a lifetine for their father’s giving his group of

enpl oyees the freedom to chose their working hours in concert wth
corporate flexible tine? The famly has endured 13 years of hell on
account of a $3,100 dispute while the government acknow edged $42,509 in
excessive of overtine paynents. | would also like to point out, because |

know nmy time is ending shortly, in the Departnment of Labors own regul ati ons,
and | quote “Wre deduction not pernmitted in these interpretations was
i nadvertent or made for reasons other than |ack of work, the exenption wll

not be considered to be lost if the enployer reinburses the enployee for

such deductions and promses to conply in the future.” That is what |

offered to do three times and on three tinmes the Departnment of Labor
refused to reconcile the case by that. Also in the Departnent of Labor’s
own Fair Labor Standards Act, the Portal to Portal Act says, “No enployer

shall be subject to any liability or punishnent under the fair |abor
standards act on the account of the enployer to pay overtine conpensations
for on account of any of the following activities for which the enployee
engaged in” and it says “Activities which are prelimnary to or
postlimnary to their said principle activity or activities which occur
either prior to the tinme when a particular workday which the enployee
commences or subsequent to the tinme in which the enpl oyee ceases to perform
their activities.” A couple of comments and then | am finished, okay? A
couple of things | need to point out to the SBREFA organi zation. At the
same time | was being sued, and | have denonstrated in court that I amthe
first business in Anerica sued under this interpretation and under this
portion of the regulation dealing with the regulation which was witten in
1942, at the sanme tine | was sued by the Departnent of Labor, the
Departnent of Labor had the exact sane flextinme policy for their enpl oyees
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that | had for mne. Furthernmore, during the exact sanme tinme the
Depart nent of Labor was witing brand new regul ati ons exenpting all public
sector enployers from this salary basis test issue and as stated in the
Federal Register repeatedly, we are giving this exenption retroactive
exenption and bl anket retroactive exenption to governnent agencies because
if we fail to do so the resulting lawsuits will bring about financial ruin
to them It stands to reason that if it wll bring financial ruin to a
governnment agency that nerely needs to raise taxes or run at a budget
deficit, it would certainly destroy a small business. As | said earlier
every day ny wife and | say the Pledge of Allegiance and | really do trust
and believe that liberty and justice will someday occur. Thank you.

Lyl e Cl enenson: The question is the amount of noney the IRS is
requesting, howdid it get to be so much fromthe $3, 100...

Bill Pierce: No, the $3,100 was the Departnment of Labor. The IRS
are taxes due as a result of the collapse of the multimllion organization,
multimllion dollar business, so those are two different..You bring up an
interesting point, the Departnent of Labor has had an official and fornal
j udgnent agai nst nme since Decenber of 1998. they have not taken one step
to pursue that since their judgment.

Lyl e Cl enenson: The noney itself, the ambunt of dollars, how did it
cone to be so great? Was that from w thhol di ng taxes?

Bill Pierce: Yes it was. In 1991 during the Qulf War and recession
t hat took place somewhere around that tine, | nmade the error in judgnment of
wi thhol ding that so | could keep ny enpl oyees, the vast ngjority which were
over the age of 50 on the staff. | can also denonstrate that during that
time | personally did not take a penny of conpensation, so it wasn't in
order to support ne. It was an error on ny judgnent. The Departnent of
Labor made an error in their judgnment in 1988. They apparently can turn
and wal k away fromit. | have lived 14 years of hell and if the IRS says
they are going to recoup that, and they have told ne it wll take 7 to 10
years to recoup it, that will be a 24 year sentence that I wll live, ny
wife will live and our children will live as a result of flextine.

Lyl e d enmenson: What woul d be the base anpbunt w thout the penalties and
i nterest?

Bill Pierce: The origi nal base anpbunt was sonewhere around $117, 000
or $118,000. $100,000 of it was paid in 1993. Now, including penalties
and interest they are demanding in the vicinity of $67, 000.

Lyl e C enmenson: So wi t hout penalties and interest what would it be?
Bill Pierce: $16, 000.

Lyl e d enmenson: And you are saying they will not settle.
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Bill Pierce: | offered to conprom se and was turned down. I will
say one thing to you sir, and | understand you are from M. Robinson's
of fice. She is a wonderful woman. She is the first person in any
government agency who was willing to sit down and listen to what | had to
say for which I amstill indebted to her. She awarded ne 4 % hours and |
t hank her for it, if you will pass that on.

M chael Barrera: M. Pierce thank you.

Lyl e Cl enenson: Cal Thonpson of Prairie Land Mnagenent from
A enwood, M nnesota was unable to conme to our neeting and so he wote ne a
letter, but I am going to just take excerpts from his letter rather than
read the whole thing. Basically, what he is talking about is that he went
into business as a snall businessman after working for governnental
agenci es and seeding wild grasses on governnent grass areas where farners
need to maintain their land, | guess would be the best way to say it.

Anyway briefly, in the year 2000 he had a gross inconme of $1.4 nillion of
whi ch $500,000 was locally in denwod, central Mnnesota, a small town
area. In the year 2001 due to the inpact that the |ocal government office
of the Soil and Water Conservation District has had on the business, they
were severely low in their annual contribution. The conpany provi des about
1,500 acres of product and service in d enwood. Since the local SWCD
devel oped services providing native grass seeding services and seed, M.
Thonpson’ s conpany had only 29 acres to provide products and services to in
2001. On the other hand, M. Thonpson has verified that the | ocal Soil and
Water Conservation District had over 1,500 acres to provide product and
service to. The | ocal SWCD has taken all but a few acres of the seeding
busi ness in the conmunity. Not only are they taking business away from
private small businesses, they are providing it at the expense of taxpayers.
Qur tax dollars are funding organizations that directly conpete with the
private businesses. Most of the conservation prograns, CRP, WRP, CREP
etc., that require seeding, trees and planting also provide federal cost
share dollars. This cost share varies from 50% to 100% dependi ng on the
speci fic program enroll ed. Products provided by the local Soil and Water
Conservation District, non-profit or other governnental agencies in turn
receive these federal cost share reinbursenents. Most SWCD' s offer tree
sales that reflect a 100% to 140% markup on their product, which receives
federal cost share reinbursenent for the product. On nunerous occasion M.
Thonpson has | ost business due to conpetition fromthe United States Fish
and WIldlife Service. The Fish and WIldlife Service is involved in a
program where they offer free use of native grass drills. W have observed
federal enployees delivering these native grass drills to private
| andowners using federal vehicles to transport the drills on federal tine.
It seens to be a very poor use of federal funds when the private sector
al ready provides planting and seed services. It al so appears to be high
risk and high liability. PLM has approached nunerous people at USFW and
asked themto discontinue free use of the governnment drills as it unfairly
conpetes with private business and takes away econonm c devel opnent. e
wer e deni ed. USFW have al so on several occasions’ donated used equi pnent
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to the local Soil and Conservation District for their use, and to offer to
private |andowners. This also seens to be a waste of federal funds and
directly contributes to unfair conpetitions from the SWCD. United States
Fish and Wldlife also provided native grass seed to private |andowners at
no cost. The seed is usually harvested and cl eaned with federal equipnent,
federal staff and on federal time. This is in direct conpetition with seed

grower, seed cleaners, and seed dealers. It is usually harvested from
Federal and State |ands which contributes to the potential saturation of a
mar ker and | owering of product pricing. This illustrates a small business
across rural Mnnesota and | am sure other states also, that federal

dollars are being used to subsidized private |andowner, and thereby the
smal | businessman is not able to conpete because they offer a capped price
on federal equipnment which to ne is not what we as taxpayers pay our noney
for.

M chael Barrera: Ckay. Ed Bowran of the National Federation of
| ndependent Busi nessnen.

Ed Bowmran: Thank you very much | appreciate the opportunity of being
wth you this norning. | appreciate neeting you M ke. | w sh you were
there last night, we had the field hearing of the House Ways and Means
Conmmi ttee where Indiana is considering a tax reduction proposal that would
dramatically reduce the tax on Jlarge corporations and substantially
increase the tax on snmall business. W could have used your statenents on
the inportance of small business to the economic climate of the state as
that hearing unfolded |ast night. There was no question about that. I
serve on the SBA advisory comrttee. | didn’t know until today that Jan
Wl fe had been appointed to the position. Congratulations to you Jan. You
are just acting? Ckay. The primary purpose of ny being here is to put
into record a publication of the NFIB Education Foundation that relates to
regul atory reform However in having the opportunity to talk to you |
woul d like to nake just a couple extraneous coments. | don’t know if they
are extraneous. NFIB is one of many organi zations that has been supporting
the repeal of the Internal Revenue Code, which as sone of you who work for
the RS would know is a nmajor undertaking. | think that part of the
i npetus for that canme fromsonme of the abuses that occurred by the Interna
Revenue Service in their audit activity and | brought with ne one of the
books that we have tal ked about and nany of you have seen by forner Senat or
Bill Ross called the Power to Destroy, and so nuch of the gentleman’s story
the first chapter in this book, if you have not had the opportunity to read,
deals with a New Hanpshire attorney by the nane of Bruce Barron and his
wife Shirley, and they took a tax deduction of $80,000 in the early ‘90’s
and subsequently an IRS audit that tax deduction was disallowed and with
the penalties and interest the anmount went up to $225,000, and the Barrons
couldn’t pay that and so the auditors of the Internal Revenue Service, and
it was clearly an abuse of power, they went to Bruce's clients and asked
his client’s to pay the Internal Revenue Service instead of the law firm
they placed a lien on the honme, they sold a vacation home the couple had at
a trenmendous | oss, the daughter had a $300 savings account, her nane was
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Kerry and they attached the savings account, and Shirley worked at the
library and they garni shed her wages, and in August of 1996 Bruce canme hone
from his |law office and there wasn’t anyone at hone and he drove his car

into the garage and cl osed the door behind himand | eft the engine running.
He left a note which said “Killing nyself is much nore difficult than I

thought it was going to be. Kerry will need everyone’s |ove. I wish |

could stay and see her continue to grow. There is no possible solution to
this.” He took his own life and that precipitated the action of the senate
finance conmttee in 1997 that resulted in the 1998 IRS restructured reform
act that | think has nade sone mmjor, nmjor inprovenents in terns of what

is going on in this particular area, and when it conmes to offers of
settlenment | think there are opportunities today that there weren't prior

to this 1998 | egislation which may be of direct benefit to you. One of the
things that we experience is that totally apart fromall of the rules and
regulations and all of the stuff on paper there is a real hunman face to
this. Wien Bruce Barron died it put a human face to this. About 10 years
ago | received a call from a woman in Evansville, Indiana in southern
| ndi ana and she was hysterical, absolutely hysterical. She and her husband
had a small dry walling business and they were audited by the OSHA
i nspectors and the OSHA inspectors concluded that they were not doing the
proper thing when it canme to the |adders they had and the OSHA inspectors

i nposed on them a $7,000 fine. For this very low income working famly
with six part-tinme enployees that fine was enough to destroy them She was
hysterical when she called ne. As a result of her call, | nade

arrangenents to have legislation introduced in Indiana that would abolish
t he I ndi ana OSHA program and put it back under the federal OSHA supervision
and | can tell you that | becane persona non gratis in the Governors office
real quick. The legislation didn't pass. However, there were a series of

bills passed to curtail the kind of auditing power that was going on in the
state OHSA system The fact of the matter was | served on an advisory
comrittee set up by the Governor and what we found out was that on all

t hese OSHA penalties the actual anmount that was being charged as it came up
the line on hearing was less than 5% of what was being assessed by the
auditor. The auditors were terrorizing these small businesses wth these
huge assessnents but ultimately on appeal they would be 5% of these huge
dollars and this drywall conpany was able ultimately to survive this. The
fact of the matter is, and Mchael | think if there is any need, | nean
really need, it is not a question on what is on the statute books, and | am
going to you, it is not what is one the statute books, it is not what is in
the regulations, it is what is going on day by day in terns of the way
people are interacting with people and the way these folks are doing their
job and the attitude they are taking to the field as they are comng in
with any of these audits. That is where we need the help. | serve as the
president and have for 20 years of a group called the Indiana Lega

Foundat i on. It is the equivalent of a public interest |aw organization
like the Pacific Legal Foundation and one of the first cases we got into
did not involve business. It is a conservatively oriented organization, in
i nvolved two brothers over in Terre Haute, the Havilland brothers and they



23

had their own farmand with their own farmthey decided to be innovated and
entrepreneurial and they began to strip mne their own farm They were
causi ng conpetition then with sonme of the |arger mning conpanies. So they
were reported to the Departnent of Labor and the Bureau of M nes swooped
down on them and dermanded that they for thenselves, there were no enpl oyees
just the two brothers, that they put on all these bells and whistles so
that when the tractor backs up it honks and there is several devices you
have to put out to know how nuch inpact you are nmeking on the ground, and
then there is reclamation of the property and all of this. The | ndi ana
Legal Foundation, these people didn't have noney, the Indiana Lega
Foundati on funded their case and we were going into federal court to defend
their right to use their own private property against the Bureau of M nes.
Unfortunately before this was all said and done, the brothers just gave up
and decided to go do sonething else with their lives and closed the
business. Again it is a very live story in ternms of the way small business
folks are inpacted by sone things that are just grossly unreasonable
relative to what is going on in the nmarketplace and the real world. | am
running out of tine. This is a publication of the NFIB Foundation and
there is a chapter in here that deals specifically wth governnent
regul ation and it tal ks about sonme of the issues that you have tal ked about
in terms of the fact that government regulation for small business is
substantially nore costly than it is for the large organization and it
tal ks about the inportance of your office and the role it can play in
intervening in these kinds of situations. Wth that | wll |eave sone
copies of this and if you have met sonme of our folks in our national office
you can appreciate that if you want nore copies we have at |east a hundred

or so to nmake available to you. In the neantinme, | thank you for the
opportunity to appear before you and | will be glad to attenpt to answer
any questions. Let ne coment to you we have a |eadership counsel in
Indiana and many of the folks there are active with us have been
participants in the Wite House conference. | think there was one in 1994,
and then a couple of them before that. It is a wonderful experience that

has brought a | ot of people into activity with public policy organization.

M chael Barrera: Thank you very nmuch. Any questions, comments? |
think it is inmportant to point out that trade associations are very
informative in the regulatory fairness field, because maybe they can speak
on small businesses behalf and they nmade a lot of coments that they
actually been through which is a nore powerful and are encouraged to work
with trade associations to bring us these kind stories, individual stories.

Ed Bowran: | appreciate the information and we wll contact vyour
of fice. | know a restaurant that is currently under Departnent of Labor
and they were too apprehensive to be here today. W wll get sone

information to them Thank you.

M chael Barrera: We have one nmore, John Livengood.
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John Livengood: MWy nane is John Livengood. | am President of the
Restaurant and Hospitality Association of Indiana as well as the Indiana
Hotel and Lodging Association and the |Indiana Association of Beverage
Retailers. Al three trade associations representing small businesses in

our state. | appreciate the plug for trade associations. Anybody in the
room that needs a nenbership application | would glad to provide themwth
one. My comments are going to be very general. Wen Darrell first called

and was tal king about a roundtable and I think I probably would have been
much nore confortable in that environnent nmeking these kind of general
remarks than a full blown regulatory hearing because | don’t bring any
specific conplaints or horror stories to you, although over the years we
have hel ped our nmenbers with matters with the Departnment of Labor, Team
Labor inspections, and OSHA problens and tried to play a role as a
representative there whenever we could. | wanted to start however by
t hanking the Snmall Business Adm nistration specifically for sonething it
has done recently. That is in the wake of the tragic events of Septenber

11", the Small Business Adnministration extended their disaster |oan
program nati onwide and | can tell you that that has neant a lot to a | ot of
folks. | have had calls in ny office from peopl e who have been in business

in this community for years, who are good business |eaders and corporate
citizens who sinply didn’t know how they were going to pay their property
taxes on October 10" The bottom fell out all of a sudden in their
busi ness. No industry has been hit harder than travel, tourism and
hospitality this year. They were hurting before September 11'" and it j ust
was an overni ght disaster for themand we are very appreciative of the fact
that the Small Business Administration took an unprecedented step in
extending their program beyond just the bounds of the immedi ate disaster
but to the whole nation and | wanted to express that today. Also wanted
to.l guess ny renarks are generally directed toward the inportance of what
you do. We recognize the inportance of the Regul atory Fairness Act, the
creation of your office back in 1996, now your fifth anniversary and | read
in the literature that your folks provided to us here. And think of what

you do is extrenely inportant and that | represent the nation’s | argest
private sector enployer in our state. W enploy nore people than anybody
in the private sector. Because | think we are all small individual

busi nesses, or nost of them are, we oftentinmes don't get on the radar
screen at |east the state |evel of governnent entities when they are naking

public policy. Havi ng sonebody out there who is l|ooking out for the
interest of small business people is extrenely inportant. Having said that,
it is still true that federal paperwork nandates continue to burden

Anerica s small businesses according to the Ofice of Managenment and Budget
paperwork requirements continue to increase despite the 1996 |aw that
called for reduction in those mandates. That is why our industry is
supporting legislation in congress HR 327 and Senate Bill 1271 which woul d
strengthen the 1996 |law by requiring annual publication of the federal
paperwork requirenents, establishing a contact at each federal agency for
smal | businesses and requiring agencies to further reduce paperwork for
smal|l business with less than 25 enpl oyees. The legislation has been
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endorsed by the Nation Restaurant Association and other small business
or gani zat i ons. | know that that is not the focus of this hearing, but I
al so know that federal agencies have a way of influencing the decisions of
what to support and what not to support and as | work with state agencies

at the State Capital | hope that we will| have sone synpathetic ears here in
the room | noticed that Congresswonan Carson’s office was represented
earlier, | hope they are listening as well. Smal | busi ness, including

restaurants, create the mpjority of jobs in America. Over 70% of eating
and drinking places have | ess than 20 enpl oyees. The restaurant industry is
the nation’s l|argest private sector enployer with 11.3 mllion people.
Smal | businesses are working in good faith to conply with the endless red
tape which consunes their workday while many federal regulations of
busi nesses are inportant sonme of these regulations, including those dealing
with paperwork are unreasonably difficult for snmall businesses wthout
| arge legal staffs to understand. Addition relief is needed to allow
America’'s entrepreneurial growh to continue. That really has been brought
home to ne in the 11 years that | have been doing what | have been doi ng.
| am not an attorney and | don’t have the benefit of that training, but I
can tell you as | have tried to represent people in this industry | have
been di smayed to have them one after another in the last 10 years say to ne,
some on our on board said | amquitting, | amout of here, |I am closing ny
restaurant, | am getting out of this business. | got into it because it
was fun. | am a people person. | enjoyed being in the front of the house
with nmy enployees. |1’'m a cook, maybe a chef involved with the day to day
operations, but now !l find | amspending all ny time in ny office dealing
with federal and state and | ocal governnent requirenments. That is not what
| got into this business for. Qur industry has gone through a dramatic
shift in recent years toward the chain environnent. W have a nunber of
wonderful chain nenbers in the association and I am not here to disparage
them but | don’t want to see an independent restaurant operator go by the
wayside either and if those folks who are involved in the day to day
operation of their restaurants, who regard their enployees alnost Iike
famly, maybe hug them too nuch wunder today’'s politically correct
environnent. Those folks need to find a way to survive and anything you
can do, anything these agencies can do to mmke it easier would be
appr eci at ed. | am tenpted to agree with forner baseball conmm ssioner A
Bartlett Gononi that federal regulations represent a threat to the
i mgi native capacities of the Anerican people second only to daytine
television, a quote | ran across recently. But | know that is not true.
have worked hard as Ed has at the state |egislature passing mandates and
passi ng | aws and understand that every one of these things is well intended.
It is | think instructive though to stand back once in a while and | ook at
the weight of them The National Restaurant Association and our State
Rest aurant Associ ation several years ago attenpted to quantify just what
the independent restaurant in Indiana has to deal and we canme up with a
list and I am sure we m ssed sone of 190 |aws, regulations, fees, things
that these folks who have no Human Resource departnents have no |egal
departments, have no conpliance departnents that they have to deal with.
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It is no wonder | get a call froma restaurant in southern |Indiana saying
the Departnment of Labor is here and | have just violated all kinds of teen
| abor laws | had no idea existed and we help negotiate that through, but
that is the kind of thing that happens to these people who are out there

wor ki ng hard every day. | went to the National Restaurant Associati ons
website last night just to see what they were saying about the relationship
with federal governnent and | found six links to nmajor federal agencies

that our industry deals wth, the US. Departnent of Labor, Equa
Empl oynment OQpportunity, U S. Justice, Internal Revenue, U S. Food and Drug
Adm nistration and the U S. Social Security Adm nistration just to nanme six
of ones we do a lot of contact with; which rem nds nme, one of things | hope
that you will allow nme do is to link to your website through our website
| don’t know whether that is perm ssible or not but it seens to nme that you
provide a resource which our nenbers mght find hel pful and useful. I
would like to nake it easier for themto access your office. To talk about
sone specific regulations and |aws that are of concern to us, and | won’'t

go into great detail but | wll nmention themto illustrate the kinds of
things we get involved with. | spent sone tinme running around the State of
| ndi ana fighting snoking bans in restaurants. | was just involved in a

debate testifying on one in Muincie a week or so ago. To find out there is
a group call ASRAY which is a kind of private accreditation authority which
is considering establishing a standard which then m ght get incorporated
into federal regulation by reference and then by reference into state
bui | di ng codes which just mght negate all of our efforts to rationally
debate this issue and make our point is distressing and sonething which |
had no control over whatsoever m ght cone down fromon high to tell us and

tell local governnents what to do. | find that of concern. The teen |abor
regulations. | know we have a representative from the Departnent of Labor
her e. | have been involved three tinmes now in anending Indiana s teen

| abor regul ati ons, but because we can only regulate 16 to 17 year olds, the
federal governnent regulates 14 and 15 year olds we are not able to change
those regul ations which have not changed | understand since the 1930’s.

Since we were an agricultural society and kids had to be hone before it got
dark. The world has changed. M daughter grew up babysitting to m dnight

and playing volleyball wuntil alnost that hour and | think sone of those
regul ations need to be seriously |ooked at and updated to our nodern day
econony and way of |ife and finally the FDA food coder which we recently
adopted in our state, the nodel which is proposed by FDA. | recently have

beconme a nenber of the council for food protection so that | can attenpt to
have sone influence over those regulations that are then passed down to the
state. One of the things we are working and on that one of the earlier
testinony rem nded nme of this, that is the fact that | went unto the State
Legislature this last year and was able to successfully argue for a |aw
that would require every restaurant in this state to have sonebody who is
trained in food safety and we think that is a big step forward for food
safety but then | find out that the people who inspect restaurants don’t
have to be certified with food safety, so we are now goi ng back and sayi ng
that needs to be incorporated into the FDA nodel food code. | am getting
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t he hook over here so | wll wap up by saying there are a host of |egal

and regulatory issues from the business neal deduction issue that was the
top priority of the white house small business conference and the white
house conference of tourism The need for better regulations to nmake food
donati ons possi ble that Senator Lugar has been working on in our state from
restaurants to food banks, immgration reform and |abor shortage, nusic
licensing, work opportunity tax credits, a whole host of things that we
deal with that would nmake life a lot easier for restaurants if the federa

requi rements were eased or elimnated and we appreciate again your com ng
to Indiana on behalf of the hospitality industry and hope you found your

stay here hospitable. | understand you conme fromthe industry, did | hear
that earlier and own a restaurant so you probably understand intuitively a
| ot of what | have been tal ki ng about here. It is frustrating for our

nmenbers often tines to deal with sone of these issues and we appreciate
your efforts to make it a little easier for them Thank you.

M chael Barrera: Ckay, any other comments? I want to thank
everybody for conming down; and you are right | have been in the restaurant
busi ness and actually ny father was with the Westin Hotels for 10 years so
| really understand your business a |ot. One thing | found about snal
busi ness people is that titles don't nmean anything. | renmenber ny father..l
kept conplaining, Dad, | want to be manager of the restaurant. He said fine,
you are the manager go nop the floor, because you realize in snmal
busi nesses you have to do it all and the last thing you need is to have
unfair burdens on you whether it be regulation or anything. That is one
reason that Congress established this office and the president fully
supports this is because we do know how tough it is for small businesses
and what is inportant about these hearings is that we put the faces to the
chal |l enges that you have, so, these agencies can hear. | think a lot of
the people here are conmtted to trying to be fair, but they need to hear
the stories that you are bringing to us so they can take it back and see
what we can do to change it and make sure it doesn’t happen again. As
Thomas was indicating, right now his Departnment of Labor and nyself, and
sone ot her agencies are working on what we are calling a Basics of Equa
Rights Card where a federal agent if he does go in to visit a snall
business tells them why he is there, what his nane is, gives him the
contact at the agency he is working with and gives himour nanme and nunber
in case that small business feels they are not being treated fairly. ']
are trying to make that a requirenent that all agencies and all agents
inform a small business about our office because |I think the nore people
know about it, | think if an agent knows that they have to give this
information out they are going to have to treat themnicer. A lot of what
we see is that some of the agents that are out there just don't treat
people nice and we all have enough pressure right now, we don’t need to
have sonmeone treat us unfairly or even the threat of retaliatory action is
al nost as bad as the retaliatory act itself. | remenber grow ng up, one
way my nother controlled ne was to say wait until your father gets hone.
That in and of itself stopped nme from doing things and that treat itself
can be a diverting in and of itself. | have encouraged snall businesses to
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use a lot of the resources that are out there. Definitely use our office.

Let us know what type of issues you are facing. Qher federal agencies now
are comng wth conpliance guides. I know the Departnent of Labor is
comng up with different ones, IRS has cone up with sone they actually did
in conjunction with the SBA. Use the SBDC s. W had representatives here
earlier from Small Business Devel opnent Centers. They have training on how
to conply with federal agencies. Use organizations |like NFIB and sone of

your own trade associations to have them assist you in learning how to
conpl y. Use the local SBA offices. The SBA offices have so nuch. They
have so many weapons in these offices that you can use, not just for
conpliance issues but in having you obtain |oans, having procurenment
opportunities. They have a | ot of resources on how to establish a business
or run your business. Use the SCORE people. These are retired executives
and they will let you know whether or not you have a viable business plan
or help you wite a viable business plan. Actually Jan gave ne a good
story; she said a lot of tinmes what they can help you is to tell you may
not be ready to open a snall business and that can save peopl e trenmendous
anounts of noney. They don’t discourage you from opening one but they may
| et you know you may not want to do it right now because you may not be
quite ready. Because those of you who have been in business know that it

takes a lot to open a small business and it takes a ot to run that snall

busi ness. Man, we all need a lot of help. Again, | really am a firm
believer in helping small businesses. A lot of the federal agencies are
slowy changing that environment. | think before SBREFA was stated we had
so many nore stories like M. Pierce’s that are a travesty and they are
tragic. | think the goal soneday is that you don’t need ny office. That
woul d be the ultinmate goal that would be utopia. W are not ready for that
yet. | certainly amnot ready for that yet, but lets at |east wait another
three or four years before we get to that point. 1In all seriousness, if we
can get to the point where we change an environnent and |left the governnent
agencies know hey let’'s try to treat these small Dbusinesses as
professionally and as fairly as possible. They are not asking for anything
nmore than just to be treated fairly. Most snmal |l busi nesses are not out

there to cheat anyone. They are not out there to try to get by. Mst do
want to cooperate and we have to provide themw th an environnment that they
can cooperate without feeling pressured or feel that they are going to be
puni shed for. Wth that I would encourage you all to try to get involved
with your trade associations. Get involved with your elected officials
whether it is federally or locally to nake sure that they know about what
is going on in your business |ives.



